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AMENDMENTS  TO  IMPOSE  THE  ENTITLEMENT 

OBLIGATION  ON  THE  FIRST  PURCHASE  OF 

PRICE-CONTROLLED  DOMESTIC  CRUDE  OIL 

AGENCY:  Economic  Regulatory  Ad¬ 
ministration,  Department  of  Energy. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing  and  public  hearing. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  the  De¬ 
partment  of  Energy  (DOE)  is  propos¬ 
ing  to  amend  its  domestic  crude  oil  al¬ 
location  (or  entitlements)  program  to 
impose  the  entitlement  purchase  obli¬ 
gation  on  the  first  purchase  of  price- 
controlled  domestic  crude  oil,  regard¬ 
less  of  whether  the  purchaser  is  a  re¬ 
finer,  reseller,  or  some  other  user  of 
crude  oil. 

Under  this  proposal,  the  ERA  would 
announce  in  advance  of  each  calendar 
quarter  the  entitlement  prices  for 
lower  tier  and  uppper  tier  crude  oil,  re¬ 
spectively  for  each  month  of  the  quar¬ 
ter.  Since  all  transactions  after  the 
first  sale  would  reflect  the  entitlement 
obligation,  resellers  of  crude  oil  would 
not  be  required  to  certify  to  their  pur¬ 
chasers  the  volumes  and  per-barrel 
price  of  lower  tier,  upper  tier,  and 
exempt  crude  oil  sold  in  each  transac¬ 
tion,  thus  reducing  the  current  regula¬ 
tory  burden  on  both  resellers  and  re¬ 
finers  and  the  potential  evasion  of 
price  controls  downstream  of  the  pro¬ 
ducer.  In  addition,  shifting  the  entitle¬ 
ment  purchase  obligation  from  refin¬ 
ers  to  first  purchasers  would  automati¬ 
cally  assure  that  entitlement  obliga¬ 
tions  attach  to  nonrefining  uses  of 
price-controlled  domestic  crude  oil. 

This  proposal  is  intended  to  be  the 
first  phase  in  ERA’S  effort  to  simplify 
the  crude  oil  price  controls  by  eventu¬ 
ally  using  the  entitlements  program, 
rather  than  the  ceiling  price  regula¬ 
tions,  to  regulate  first  sale  prices  of 
domestic  crude  oil. 

DATES:  Comments  by  March  23,  1979, 
4:30  p.m.  Requests  to  speck  by  March 
2,  1979,  4:30  p.m.  Hearing  dates: 
Denver,  Colorado  hearing:  March  8, 
1979,  9:30  a.m.;  Washington,  D.C. 
hearing;  March  13,  1979,  9:30  a.m. 

ADDRESSES:  All  comments  and  re¬ 
quests  to  speak  for  Washington  hear¬ 
ing  to:  Public  Hearing  Management, 
ERA  Docket  No.  ERA-R-78-12,  De¬ 
partment  of  Energy,  Room  2313,  2000 
M  Street,  N.W.,  Washington,  D.C. 
20461.  Requests  to  speak  for  Denver 
hearing— Robert  Drawe,  1075  South 
Yukon  Street,  P.O.  Box  26247,  Belmar 
Branch,  Lakewood,  Colorado  80226. 


Hearing  locations:  Washington  hear¬ 
ing— Room  2105  2000  M  Street,  N.W., 
Washington,  D.C.  20461;  Denver  hear¬ 
ing— Room  269,  U.S.  Post  Office  Build¬ 
ing,  1823  Stout  Street,  Denver,  Colora¬ 
do  80202. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  C.  Gillette  (Hearing  Proce¬ 
dures),  Economic  Regulatory  Admin¬ 
istration,  2000  M  Street,  N.W.,  Room 
2214B,  Washington,  D.C.  20461  (202) 
254-5201. 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Room  B110,  Washington,  D.C.  20461 
(202)  634-2170. 

Douglas  W.  Mclver  (Entitlements 
Program  Office),  Economic  Regula¬ 
tory  Administration,  2000  M  Street, 
N.W.,  Room  61281,  Washington,  D.C. 
20461  (202)  254-8660. 

Daniel  J.  Thomas  (Regulations  and 
Emergency  Planning),  Economic 
Regulatory  Administration,  2000  M 
Street,  N.W.,  Room  2310,  Washing¬ 
ton,  D.C.  20461  (202)  254-7477. 
Samuel  M.  Bradley  (Office  of  Gener¬ 
al  Counsel),  Department  of  Energy, 
12th  &  Pennsylvania  Avenue,  N.W., 
Room  5134,  Washington,  D.C.  20461 
(202) 566-9565. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Discussion  of  Comments 

B.  Relationship  to  Other  Rulemakings 

II.  Proposed  Amendments 

A.  General 

B.  Principal  Definition  Changes 

C.  Effect  of  Proposal  on  First  Purchasers 

D.  Effect  of  Proposal  on  Refiners 

E.  Reporting  Requirements 

F.  Special  Provisions  for  Transition  Period 

III.  Request  for  Additional  Comments 

IV.  Written  Comment  and  Public  Hearing 
Procedures. 

I.  Background 

On  April  5,  1978,  we  issued  a  notice 
of  inquiry  (43  FR  15158,  April  11, 
1978)  requesting  public  comment  on 
simplifying  the  crude  oil  price  control 
program  by  using  an  entitlements- 
based  crude  oil  price  system,  rather 
than  the  present  ceiling  price  regula¬ 
tions,  as  the  primary  mechanism  for 
regulating  first  sale  prices  of  domestic 
crude  oil.  We  stated  that  the  principal 
objectives  of  such  a  system  were  to 
expand  the  role  of  the  market  system 
in  determining  specific  transaction 
prices  in  sales  of  domestic,  price-con¬ 
trolled  crude  oil  and  to  eliminate  as 
much  of  the  current  regulatory 
burden  on  crude  oil  producers,  re¬ 
sellers  and  refiners  as  possible  without 
affecting  current  benefits  of  price  con¬ 
trols  to  consumers.  We  also  indicated 
that  an  entitlements-based  crude  oil 
price  control  system  could  permit  the 
elimination  of  ceiling  prices  on  first 


sales  of  domestic  crude  oil  as  well  as 
price  controls  on  crude  oil  resellers. 
We  identified  and  requested  comment 
on  a  wide  variety  of  issues  and  possible 
regulatory  actions  concerning  the  sim¬ 
plification  of  the  existing  ceiling  price 
and  entitlements  programs  generally 
and  the  entitlements-based  price  con¬ 
trol  system  in  particular.  These  includ¬ 
ed  the  desirability  of  establishing  the 
entitlement  price  for  a  calendar  quar¬ 
ter  rather  than  a  month;  the  desirabil¬ 
ity  and  feasibility  of  imposing  the  en¬ 
titlement  obligation  on  the  first  pur¬ 
chaser  of  crude  oil;  the  legality  of 
eliminating  ceiling  prices  on  crude  oil 
prior  to  May  1979  (when  authority 
under  the  EPAA  is  discretionary 
rather  than  mandatory);  and  the  de¬ 
sirability  of  establishing  different  enti¬ 
tlement  prices  for  discrete  gravity 
ranges  of  crude  oil. 

A.  DISCUSSION  OF  COMMENTS 

In  response  to  our  April  5  notice,  we 
received  70  written  comments.  Public 
hearings  were  held  in  Houston,  Texas 
on  May  22,  1978,  at  which  5  persons 
testified,  and  in  Washington,  D.C.  on 
May  24-25,  at  which  23  persons  testi¬ 
fied.  The  commenters  included  major, 
large  independent,  and  small  refiners, 
independent  producers,  crude  oil  re¬ 
sellers,  trade  and  industry  associ¬ 
ations,  a  consumer  group,  and  two  fed¬ 
eral  agencies. 

Although  the  commenters  were 
nearly  unanimous  in  their  support  of 
any  effort  to  remove  unnecessary  reg¬ 
ulatory  controls  and  to  restore  the  in¬ 
fluence  of  the  marketplace  in  domestic 
crude  oil  pricing  practices,  a  slight  ma¬ 
jority  of  the  commenters  opposed  the 
entitlements-based  price  control 
system.  Most  of  the  firms  which  op¬ 
posed  the  proposal  urged  us  to  concen¬ 
trate  our  efforts  on  a  phased  decontrol 
of  domestic  crude  oil  prices  rather 
than  a  new  regulatory  system  which 
would  perpetuate  price  controls.  How¬ 
ever,  of  the  commenters  which  op¬ 
posed  the  proposal,  few  offered  sub¬ 
stantive  support  for  their  position 
other  than  general  apprehension  over 
the  uncertainties  and  disruptions  in¬ 
volved  in  a  significant  change  in  the 
status  quo. 

The  principal  arguments  that  were 
raised  in  opposition  to  the  entitle¬ 
ments-based  price  control  system  were: 
1)  the  system  would  not  reduce  appre¬ 
ciably  the  reporting  burdens  for  pro¬ 
ducers,  refiners  or  resellers,  and  the 
confusion  and  uncertainty  which  nor¬ 
mally  follows  any  major  regulatory 
change  would  outweigh  the  benefits  of 
the  system;  2)  since  the  system  would 
continue  the  present  crude  oil  pricing 
categories,  the  composite  price  limita¬ 
tion,  the  sn.all  refiner  bias  and  entitle¬ 
ments  exceptions  relief  for  particular 
refiners,  it  would  not  promote  market- 
determined  pricing;  3)  the  fluctuations 
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in  world  and  domestic  crude  oil  prices 
would  require  repeated  adjustments  in 
the  pre-determined  entitlement  price 
to  compensate  for  previous  forecast  in¬ 
accuracies,  creating  cashflow  problems 
for  many  refiners  and  general  uncer¬ 
tainty  in  the  marketplace;  and  4)  the 
likely  increase  in  low-sulfur  crude  oil 
prices  would  cause  producers  of 
medium  and  high-sulfur  crude  oils  to 
lose  an  equivalent  amount  of  revenues 
unless  there  were  an  overall  rise  in  the 
average  domestic  crude  oil  price.  Many 
of  the  commenters  expressed  the  view 
that  it  would  be  inappropriate  to 
adopt  the  proposal  at  this  time  since 
the  composite  price  requirements  on 
first  sales  of  domestic  crude  oil  as  well 
as  other  mandatory  price  controls 
expire  on  May  31,  1979,  and  it  is  un¬ 
clear  whether  the  President  will  use 
his  discretionary  authority  to  continue 
controls. 

The  overwhelming  majority  of  the 
small  refiners  who  submitted  com¬ 
ments  opposed  the  entitlements-based 
price  control  system.  In  general,  they 
argued  that,  without  the  continuation 
of  allocation  controls  on  crude  oil.  the 
major  integrated  refiners  would  de-# 
cline  to  sell  their  production  to  small 
and  independent  refiners  and  would 
outbid  them  for  production  controlled 
by  independent  producers.  The  result 
for  small  and  independent  refiners 
would  be  significantly  higher  crude  oil 
costs  and  near  total  dependence  on  im¬ 
ported  crude  oil. 

Most  of  the  commenters  who  sup¬ 
ported  the  concept  of  an  entitlements- 
based  crude  oil  price  control  system 
contended  that  its  successful  imple¬ 
mentation  depended  upon  the  adop¬ 
tion  of  various  complementary  regula¬ 
tory  changes.  Thus,  for  example,  sev¬ 
eral  independent  and  major  refiners 
argued  that  without  modification  of 
the  small  refiner  bias  and  elimination 
of  entitlement  purchase  exemptions, 
some  refiners  would  be  in  a  position  to 
outbid  all  other  refiners  for  access  to 
crude  oil  from  their  historical  sources. 
Many  commenters  stated  that  the 
present  ceiling  price  controls  should 
be  removed  immediately  upon  imple¬ 
mentation  of  the  new  system  to 
permit  the  market  place  to  determine 
the  proper  differentials  among  differ¬ 
ent  grades  and  qualities  of  crude  oils. 
Some  commenters  argued  that  the 
new  system  would  be  effective  only  if 
the  entitlement  value  varies  with 
crude  oil  gravity,  while  others  con¬ 
tended  that  a  variable  entitlement 
price  would  so  complicate  the  system 
as  to  make  it  unworkable.  Finally,  as 
discussed  more  fully  below,  many 
firms  expressed  the  view  that  shifting 
the  entitlement  obligation  from  refin¬ 
ers  to  first  purchasers  would  facilitate 
the  transition  to  an  entitlements- 
based  crude  oil  price  system. 


Both  the  Department  of  Justice  and 
the  Bureau  of  Competition  of  the  Fed* 
eral  Trade  Commission  urged  us  to 
adopt  the  entitlements-based  price 
control  system.  They  both  expressed 
the  view  that  it  would  enhance  signifi¬ 
cantly  competition  within  the  petro¬ 
leum  industry,  provided  that  controls 
on  first  sale  prices  of  domestic  crude 
oil  and  crude  oil  resellers  were  re¬ 
moved  and  the  entitlement  obligation 
were  imposed  on  the  first  sale  of  do¬ 
mestic  crude  oil. 

We  have  carefully  considered  the 
written  comments  received  and  the 
testimony  given  at  the  public  hear¬ 
ings.  On  the  basis  of  these  comments, 
we  have  decided  not  to  propose  an  en¬ 
titlements-based  crude  oil  price  con¬ 
trol  system  at  this  time.  Notwithstand¬ 
ing  that  the  majority  of  the  com¬ 
menters  opposed  the  proposal,  the  in¬ 
formation  received  in  this  proceeding 
has  persuaded  us  that  such  a  system 
would  accomplish  the  objectives  which 
we  outlined  in  our  April  5, 1978  Notice. 
However,  we  believe  it  would  be  desir¬ 
able  to  implement  the  system  in 
phases  in  order  to  lessen  the  disrup¬ 
tive  effects  and  uncertainties  which 
necessarily  follow  a  major  regulatory 
change.  Accordingly,  as  the  first  phase 
in  the  implementation  of  and  to  facili¬ 
tate  the  transition  to  an  entitlements- 
based  price  system,  we  are  proposing 
in  this  proceeding  to  modify  the  struc¬ 
ture  of  the  entitlements  program  to 
impose  the  entitlement  purchase  obli¬ 
gation  on  the  first  sale  of  price-con¬ 
trolled  domestic  crude  oil.  During  the 
pendency  of  this  rulemaking,  we  will 
continue  to  evaluate  the  comments 
submitted  in  response  to  the  April  5 
notice,  particularly  the  comments  ad¬ 
dressed  to  the  eighteen  specific  issues 
raised  in  the  notice. 

As  expressed  in  many  of  the  com¬ 
ments,  a  first  purchaser  entitlements 
program  should  significantly  reduce 
the  public  and  private  costs  associated 
with  crude  oil  price  controls,  since 
such  a  system  eliminates  the  need  for 
tracking  the  various  price  tiers  of  do¬ 
mestic  crude  oil  from  the  wellhead  to 
the  refiner.  In  addition,  since  all  trans¬ 
actions  after  the  first  sale  would  re¬ 
flect  the  entitlement  purchase  obliga¬ 
tion,  such  a  system  should  help  reduce 
the  potential  evasion  of  price  controls 
that  now  can  occur  downstream  of  the 
producer,  since  there  would  be  less  op¬ 
portunity  for  a  reseller  to  profit  from 
the  evasion  on  controls.  In  this  regard, 
since  any  evasion  scheme  that  oc¬ 
curred  under  this  system  would  have 
to  occur  at  the  production  level,  it 
should  be  easier  to  detect  such  con¬ 
duct  than  it  has  been  under  the  pres¬ 
ent  system  where  miscertifications  can 
occur  anywhere  between  the  wellhead 
and  the  refinery  gate.  Finally,  since 
the  entitlement  purchase  obligation  is 
imposed  on  the  first  purchaser  regard¬ 


less  of  eventual  end  use.  the  proposal 
would  eliminate  the  need  for  special 
regulations  to  include  nonrefining  uses 
of  crude  oil  in  the  entitlements  pro¬ 
gram. 

In  deciding  to  propose  the  first  sale 
entitlements  program,  we  gave  serious 
consideration  to  the  concern  reflected 
in  some  comments  that  the  addition  of 
aproximately  100  to  150  new  partici¬ 
pants  (i.e.,  first  purchasers  other  than 
refiners)  to  the  entitlements  program 
potentially  could  create  confusion  and 
uncertainty  with  respect  to  settlement 
of  entitlement  transactions,  particu¬ 
larly  where  the  accountability  and  fi¬ 
nancial  stability  of  a  first  purchaser  is 
questionable.  However,  we  have  con¬ 
cluded  that,  on  balance,  the  advan¬ 
tages  of  a  first  purchaser  entitlements 
program  outweigh  these  disadvan¬ 
tages.  In  any  event,  as  discussed  below, 
we  are  requesting  comments  on 
whether  we  should  strengthen  exist¬ 
ing  provisions  that  are  designed  to 
ensure  that  all  firms  perform  reliably 
in  the  settlement  of  their  entitlements 
transactions. 

i 

B.  RELATIONSHIP  TO  OTHER  RULEMAKINGS 

On  November  1,  1978  (43FR  52104, 
November  8,  1978),  we  issued  a  notice 
of  proposed  rulemaking  to  expand  the 
coverage  of  the  entitlements  program 
to  include  the  nonrefining  uses  of 
price-controlled  domestic  crude  oil. 
The  proposal  presented  in  this  notice 
to  shift  the  entitlement  purchase  obli¬ 
gation  from  refiners  to  first  purchas¬ 
ers  would  automatically  result  in  in¬ 
cluding  all  nonrefining  uses  of  domes¬ 
tic  crude  oil  in  the  entitlements  pro¬ 
gram  (unless  a  specific  exception  were 
made),  since  the  entitlements  obliga¬ 
tion  would  attach  at  the  point  of  first 
sale  regardless  of  the  ultimate  use  of 
the  oil.  Accordingly,  the  issues  raised 
In  and  the  comments  submitted  in  re¬ 
sponse  to  the  November  1  notice  will 
be  considered  in  the  context  of  this 
rulemaking  and,  in  the  event  we  deter¬ 
mine  to  adopt  a  final  rule  imposing 
the  entitlement  purchase  obligation 
on  first  purchasers,  we  will  terminate 
the  nonrefining  uses  proceeding. 

II.  Proposed  Amendments 

A.  GENERAL 

Under  the  proposed  “first  purchas¬ 
er”  entitlements  program,  each  first 
purchaser  (regardless  of  whether  the 
purchaser  is  a  refiner,  reseller  or  some 
other  user  of  crude  oil)  of  price-con¬ 
trolled  domestic  crude  oil  would  be  re¬ 
quired  to  purchase  one  entitlement  for 
each  barrel  of  old  oil  and  a  fraction  of 
an  entitlement  for  each  barrel  of 
upper  tier  crude  oil  purchased  in  a 
month.  However,  consistent  with  our 
November  1  proposal  with  respect  to 
nonrefining  uses,  first  purchasers 
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would  not  incur  an  entitlement  obliga¬ 
tion  with  respect  to  old  oil  and  upper 
tier  oil  sold  to  producers  for  purposes 
of  crude  oil  production,  provided  that 
the  producer  certifies  to  the  first  pur¬ 
chaser  that  the  crude  oil  will  be  used 
for  production  purposes.  We  would  an¬ 
nounce  the  monthly  entitlement 
prices  for  old  oil  and  upper  tier  crude 
oil  in  advance  of  each  calendar  quarter 
to  permit  first  purchasers  to  establish 
their  prices  to  their  purchasers.  Thus, 
resellers’  invoices  would  reflect  the  ap¬ 
propriate  entitlement  obligation  asso¬ 
ciated  with  the  crude  oil  sold. 

Refiners  would  be  issued  entitle¬ 
ments  each  month  based  on  their 
crude  oil  runs  to  stills  multiplied  by 
the  National  Domestic  Crude  Oil 
Supply  Ratio  (DOSR),  as  is  presently 
done.  As  is  also  the  case  under  the 
present  entitlements  program,  the  sale 
and  purchase  of  entitlements  would 
take  place  in  the  second  month  follow¬ 
ing  the  month  in  which  crude  oil  is 
run  to  stills.  Thus,  although  the  pro¬ 
posal  provides  for  the  determination 
of  the  entitlement  prices  on  a  quarter¬ 
ly  basis,  first  purchasers  and  refiners 
would  continue  to  report  their  first 
sale  transactions  and  runs  to  stills,  re¬ 
spectively,  on  a  monthly  basis. 

Since  under  this  proposal  all  trans¬ 
actions  after  the  first  sale  would  in¬ 
clude  the  entitlement  obligation 
(except  crude  oil  sold  for  purposes  of 
crude  oil  production),  the  provision  re¬ 
quiring  resellers  of  crude  oil  to  certify 
the  volumes  and  per  barrel  prices  of 
lower  tier,  upper  tier,  and  exempt 
crude  oil  sold  in  each  transaction 
could  be  eliminated.  For  the  same 
reason,  firms  (except  producers)  which 
consume  price-controlled  domestic 
crude  oil  for  nonrefining  uses  will 
obtain  such  crude  oil  subject  to  the 
cost-equalizing  effects  of  the  entitle¬ 
ments  program.  In  this  regard,  refin¬ 
ers  and  other  firms  (except  producers 
with  respect  to  price-controlled  crude 
oil  used  for  production  purposes) 
would  be  deemed  to  have  crude  oil 
runs  to  stills  (and  thus  receive  entitle¬ 
ments)  for  any  volume  of  domestic 
crude  oil  consumed  for  nonrefining 
uses. 

B.  PRINCIPAL  DEFINITION  CHANGES 

Under  the  proposal,  “first  purchas¬ 
er”  would  be  defined  in  §  211.62  as  any 
firm  which  acquires  domestic  crude  oil 
in  the  “first  sale”  as  that  term  is  de¬ 
fined  in  §  212.72  of  the  Mandatory  Pe¬ 
troleum  Price  Regulations.  Since  “first 
purchasers”  rather  than  refiners 
would  incur  the  entitlement  obliga¬ 
tions  for  purchases  of  price-controlled 
domestic  crude  oil,  the  term  "entitle¬ 
ment”  in  §211.62  would  be  redefined 
as  the  right  for  a  particular  month  of 
a  first  purchaser  to  include  one  barrel 
of  deemed  old  oil  in  its  adjusted  crude 
oil  purchases  in  that  month.  Similarly, 


since  first  purchasers  would  not  be  re¬ 
quired  to  certify  the  volumes  of  lower 
tier,  upper  tier  and  exempt  crude  oils 
sold  in  each  transaction,  and  thus  re¬ 
finers  would  not  report  their  receipts 
of  these  crude  oil  pricing  categories, 
the  numerator  of  the  “National  do¬ 
mestic  crude  oil  supply  ratio”,  as  de¬ 
fined  in  §211.62,  would  be  based  on 
the  adjusted  purchases  of  all  first  pur¬ 
chasers.  rather  than  the  “adjusted 
crude  oil  receipts”  of  all  refiners,  as  is 
done  currently. 

The  proposed  regulations  also  would 
add  a  new  definition  of  “adjusted 
crude  oil  first  purchases”  to  provide 
for  reporting  by  first  purchasers  of 
retroactive  adjustments  on  a  current 
basis  in  the  same  manner  that  refiners 
presently  report  such  adjustments 
under  the  definition  of  “adjusted 
crude  oil  receipts.”  In  this  regard,  as 
discussed  more  fully  below,  we  are  pro¬ 
posing  to  amend  §  2U.67(j)  of  the  enti¬ 
tlements  program  regulations  to 
permit  first  purchasers,  as  well  as  re¬ 
finers,  to  correct  clerical  and  other 
“reporting  errors”  by  the  filing  of 
amended  monthly  reports. 

c.  EFFECT  OF  PROPOSAL  ON  FIRST 
PURCHASERS 

The  principal  regulatory  change  to 
the  entitlements  program  under  this 
proposal  is  an  amendment  to 
§  211.67(b)  [Required  purchase  of  enti¬ 
tlements  by  refiners]  to  require  each 
first  purchaser  of  price-controlled  do¬ 
mestic  crude  oil  to  purchase  one  enti¬ 
tlement  for  each  barrel  of  old  oil  and  a 
fraction  of  an  entitlement  for  each 
barrel  of  upper  tier  crude  oil  pur¬ 
chased  in  a  month.  Refiners  that  own 
and  consume  their  own  crude  oil  pro¬ 
duction  would,  of  course,  be  first  pur¬ 
chasers  as  to  that  production,  since 
the  definition  of  “first  sale”  in  §  212.72 
of  the  price  regulations  provides  that 
in  the  case  of  transfers  between  affili¬ 
ated  entities,  the  "first  sale”  will  be 
imputed  to  occur  as  if  in  arms-length 
transactions. 

As  discussed  above,  imposing  the  en¬ 
titlement  purchase  obligation  on  the 
first  sale  of  price-controlled  domestic 
crude  oil  automatically  would  include 
nonrefining  uses  of  crude  oil  in  the  en¬ 
titlements  program  since,  in  the  ab¬ 
sence  of  an  express  exemption,  all 
transactions  after  the  first  sale  would 
reflect  the  entitlement  purchase  obli¬ 
gation.  However,  consistent  with  our 
November  1  proposal  to  include  non¬ 
refining  uses  of  price-controlled  crude 
oil  within  the  entitlements  program, 
the  proposed  amendment  to 
§  212.67(b)  would  exempt  from  the  en¬ 
titlement  purchase  obligation  sales  of 
lower  tier  and  upper  tier  crude  oil  to 
crude  oil  producers  for  purposes  of 
crude  oil  production,  provided  that  the 
producer-purchaser  certifies  to  the 
seller  (first  purchaser)  that  the  crude 


oil  would  be  used  for  production  pur¬ 
poses. 

On  June  15,  1978  (43  FR  26540,  June 
20,  1978),  we  adopted  a  graduated 
system  of  reducing  the  entitlement  ob¬ 
ligations  of  (that  is,  increasing  the 
number  of  entitlements  issued  to)  re¬ 
finers  which  report  low-gravity  Cali¬ 
fornia  lower  tier  and  upper  tier  crude 
oil  in  their  adjusted  crude  oil  receipts 
based  on  the  weighted  average  gravity 
of  the  crude  oil.  Under  the  first  pur¬ 
chaser  system,  we  propose  to  give 
effect  to  these  adjustments  for  Cali¬ 
fornia  price-controlled  crude  oil  at  the 
first-purchaser  level.  Accordingly,  the 
proposed  amendment  to  §  211.67(b) 
provides  a  graduated  system  for  reduc¬ 
ing  the  entitlement  obligations  of  first 
purchasers  of  California  lower  tier  and 
upper  tier  crude  oil  that  is  similar  to 
the  system  which  we  adopted  on  June 
15,  1978  Since  resellers  play  a  relative¬ 
ly  small  role  in  the  distribution  of 
California  crude  oil,  we  believe  that 
this  approach  will  not  frustrate  our 
objectives  underlying  the  June  15, 
1978  amendments  of  better  equalizing 
the  after-entitlement  costs  to  refiners 
of  controlled  and  uncontrolled  crude 
oil  in  California  and  providing  greater 
incentives  for  refiners  to  purchase 
price-controlled  California  crude  oil  at 
prices  that  will  enhance  the  potential 
for  maximum  domestic  crude  oil  pro¬ 
duction.  However,  comments  are 
sought  on  the  impact,  if  any.  of  giving 
effect  to  the  California  entitlement 
adjustments  at  the  first  purchaser 
level  on  the  wellhead  prices  of  price- 
controlled  California  crude  oil. 

Since  all  transactions  after  the  first 
sale,  regardless  of  the  pricing  category 
of  the  crude  oil  involved,  would  be 
based  on  a  price  which  includes  the 
entitlement  cost,  the  proposed  regula¬ 
tions  delete  the  certification  require¬ 
ment  in  §  212.131(b)  applicable  to  re¬ 
sales  of  price-controlled  domestic 
crude  oil.  The  deletion  of  the  certifica¬ 
tion  requirements  should  substantially 
lessen  the  current  regulatory  burden 
on  crude  oil  resellers  and  the  potential 
for  price  violations  by  resellers  based 
on  miscertifications. 

We  would  publish  the  entitlements 
notice  specified  in  §211.67(1)  in  the 
second  month  following  the  transac¬ 
tion  month,  as  is  currently  done. 
§211.67(0  would  be  amended  to  pro¬ 
vide  that  the  list  would  specify  the 
number  of  barrels  of  deemed  old  oil 
purchased  by  each  first  purchaser  and 
the  number  of  entitlements  required 
to  be  purchased  by  each  first  purchas¬ 
er.  With  regard  to  first  purchasers 
that  are  also  refiners,  the  entitlements 
list  would  specify  the  entitlement  obli¬ 
gations  net  of  entitlement  issuances 
and,  if  appropriate,  the  entitlement  is¬ 
suances  net  of  entitlement  obligations. 

§  211.67(0  also  would  be  amended  to 
provide  that,  in  advance  of  each  calen- 
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dar  quarter,  we  would  fix  the  price  at 
which  entitlements  would  be  sold  and 
purchased  in  each  month  of  the  quar¬ 
ter.  The  entitlement  price  under  this 
proposal  would  be  established  to  ac¬ 
complish  the  objective  under  the  pres¬ 
ent  entitlements  program  of  roughly 
equalizing  refiners'  crude  oil  acquisi¬ 
tion  costs. 

Since  the  entitlement  prices  would 
be  established  in  advance  of  each 
quarter,  it  will  be  necessary  for  us  to 
project  the  weighted  average  delivered 
costs  to  refiners  of  imported  and  do¬ 
mestic  crude  oils  for  the  quarter.  In 
the  case  of  domestic  crude  oils,  these 
projections  would  be  based  on  availa¬ 
ble  historical  data  and  projected  first 
sale  price  increases.  The  projections 
regarding  old  oil  and  upper  tier  crude 
oil  would,  of  course,  be  consistent  with 
the  schedule  of  monthly  first  sale 
price  adjustments  for  the  quarter. 

With  the  elimination  of  the  tier  cer¬ 
tification  requirement,  refiners  would 
not  report  to  us  their  weighted  aver¬ 
age  delivered  costs  of  domestic  crude 
oils  by  tier.  Consequently,  in  project¬ 
ing  the  delivered  costs  of  domestic 
crude  oils,  it  would  be  necessary  for  us 
to  impute  the  national  average  cost  of 
transporting  domestic  crude  oils  from 
the  lease  to  the  refinery.  In  this 
regard,  we  are  proposing  to  require  re¬ 
finers  to  continue  reporting  their  re¬ 
ceipts  and  delivered  costs  of  Alaska 
North  Slope  (ANS)  and  Naval  Petro¬ 
leum  Reserves  (NPR)  crude  oils.  Since 
ANS  and  NPR  crude  oils  are  not  typi¬ 
cally  sold  through  resellers,  we  believe 
that  refiners  would  be  able  to  identify 
and  report  their  delivered  costs  of 
such  crude  oils. 

In  light  of  these  considerations,  pro¬ 
posed  $211.67(iX4)  provides  that  the 
entitlement  price  would  be  calculated 
as  the  difference  between  the  project¬ 
ed  weighted  average  delivered  cost  per 
barrel  to  refiners  of  old  oil  and  such 
projected  weighted  average  delivered 
cost  of  imported  crude  oil.  ANS  crude 
oil,  stripper  well  crude  oil,  incremental 
tertiary  crude  oil  and  other  exempt 
domestic  crude  oils.  Consistent  with 
our  recent  notice  of  proposed  rulemak¬ 
ing  (43  FR  52186,  November  8,  1978) 
regarding  incentives  to  promote  in¬ 
creased  production  of  domestic  crude 
oil.  the  above  method  for  calculating 
the  entitlement  price  would  eliminate 
the  current  21*  penalty  for  refiners’ 
receipts  of  imported  crude  oil.  As  we 
indicated  in  the  November  8  notice,  we 
have  tentatively  concluded  that  the 
21  *  penalty  may  be  imposing  an  inap¬ 
propriate  burden  on  those  refiners 
that  are  dependent  upon  imported 
crude  oil. 

We  invite  comments  on  the  appro¬ 
priateness  and  feasibility  of  calculat¬ 
ing  the  entitlement  price  in  the 
manner  described  above.  You  are  en¬ 
couraged  to  offer  alternative  calcula¬ 


tion  methods.  In  particular,  we  re¬ 
quest  comments  on  the  feasibility  of 
establishing  a  single  entitlement  price 
for  an  entire  quarter,  rather  than  a 
separate  entitlement  price  for  each  of 
the  three  months  of  the  quarter,  as 
proposed. 

Finally,  we  are  proposing  to  amend 
5  211.67(m)  [Adjustments  to  crude  oil 
and  product  costs]  to  permit  first  pur¬ 
chasers  that  are  crude  oil  resellers  to 
pass  through  the  cost  of  entitlements 
to  their  purchasers.  Proposed 
$  211.67(mX2Xli)  would  permit  crude 
oil  resellers  to  include  in  their  month¬ 
ly  “costs  and  expenses  associated  with 
sales  of  crude  oil,”  as  defined  in 
$212,182  of  the  reseller  price  regula¬ 
tions  contained  in  Subpart  L  of  Part 
212,  the  entitlement  obligations  in¬ 
curred  with  respect  to  the  crude  oil 
sold  in  that  month. 

D.  EFFECT  OF  THE  PROPOSAL  ON  REFINERS 
AND  NONRKFINING  END-USERS 

Generally  speaking,  the  shifting  of 
the  entitlement  purchase  obligation 
with  respect  to  price-controlled  domes¬ 
tic  crude  oil  from  refiners  to  first  pur¬ 
chasers  should  lessen  the  current  reg¬ 
ulatory  burden  for  refiners,  inasmuch 
as  refiners  would  not  be  required  to 
keep  track  of  and  report  to  us  the  vol¬ 
umes  and  costs  of  lower  tier,  upper 
tier  and  exempt  crude  oil  included  in 
their  crude  oil  receipts  each  month.  In 
this  regard,  the  current  provisions  de¬ 
signed  to  require  refiners  to  account 
for  price-controlled  domestic  crude  oil 
as  to  which  they  have  received  the 
competitive  benefits  associated  with 
its  lower  acquisition  cost  would  be 
eliminated.  Thus,  the  proposed  regula¬ 
tions  would  delete  the  present  provi¬ 
sions  applicable  to  exchanges  of  crude 
oil  ($  211.67(g))  and  certification  by 
non-refiners  ($211.67(1)).  An  exception 
is  $  211.67(f),  which  governs  transac¬ 
tions  under  the  crude  oil  buy /sell  pro¬ 
gram  ($211.65).  $  211.67(f)  would  be 
amended  to  provide  that  where  a  re¬ 
finer-seller  arranges  for  a  refiner- 
buyer  to  acquire  Price-controlled 
crude  oil  in  a  first  sale  to  satisfy  the 
refiner-seller’s  sales  obligation  under 
$211.65,  the  refiner-seller  would  be 
deemed  to  be  the  first  purchaser. 

With  the  exception  of  the  amend¬ 
ment  discussed  above  applicable  to  en¬ 
titlement  adjustments  for  California 
price-controlled  crude  oil,  imposing 
the  entitlement  purchase  obligation 
on  first  purchasers  would  not  involve  a 
change  in  other  special  entitlements 
adjustments  provisions,  such  as,  for 
example,  the  provisions  regarding  the 
small  refiner  bias,'  petroleum  substi¬ 
tutes.  and  East  Coast  residual  fuel  oil. 


'On  November  14,  1978,  the  ERA  pro¬ 
posed  amendments  to  the  entitlements  pro¬ 
gram  to  reduce  the  level  of  benefits  received 
under  the  small  refiner  bias  (43  FR  54652, 
November  22.  1979). 


Since  refiners  and  other  firms 
(except  producers  with  respect  to 
crude  oil  used  for  production)  would 
acquire  all  price-controlled  domestic 
crude  oil,  regardless  of  its  end  use, 
subject  to  the  cost-equalizing  effect  of 
the  entitlements  program,  the  cost  for 
such  volumes  would  be  approximately 
equivalent  to  the  weighted  average 
cost  of  uncontrolled  crude  oiL  Pro¬ 
posed  $  211.67(d)(9)  provides  that  a  re¬ 
finer’s  crude  oil  runs  to  stills  would 
(except  for  purposes  of  computing  the 
small  refiner  bias)  be  deemed  to  in¬ 
clude  those  volumes  of  domestic  crude 
oil  consumed  by  that  refiner  as  other 
than  a  refinery  feedstock.  Proposed 
|211.67(dX10)  would  provide  for  enti¬ 
tlement  issuances  to  firms  other  than 
refiners  on  the  same  basis  as  a  refiner 
with  respect  to  those  volumes  of  do¬ 
mestic  crude  oil  consumed  for  nonre¬ 
fining  uses.  The  effect  of  these  provi¬ 
sions  would  be  to  render  the  after-en¬ 
titlement  cost  for  domestic  crude  oil 
consumed  for  nonrefining  uses  equiva¬ 
lent  to  the  cost  of  crude  oil  used  as  a 
refinery  feedstock. 

E.  REPORTING  REQUIREMENTS  FOR  FIRST 

PURCHASERS,  REFINER5,  AND  NONREFIN¬ 
ING  END-USERS 

In  order  to  implement  the  proposed 
first  purchaser  program,  we  are  pro¬ 
posing  to  amend  the  refiner  reporting 
requirements  contained  in  $  211.66  and 
the  reporting  forms  for  first  purchas¬ 
ers  (FEA-P124-M-1)  and  refiners 
(ERA-49)  currently  used  in  connection 
with  the  entitlements  and  crude  oil 
price  control  programs.  Section 
211.66(h)  [Monthly  report]  presently 
requires  refiners  to  report  the  volumes 
and  costs  by  tier  of  all  crude  oils  in¬ 
cluded  in  their  crude  oil  receipts  each 
month.  The  proposed  amendment  to 
$  211.66(h)  would  require  refiners  to 
report  the  total  volumes  and  average 
costs  of  all  domestic  crude  oil  (exclud¬ 
ing  ANS  and  NPR  crude  oils),  ANS 
and  NPR  crude  oils,  an  imported  crude 
oil  included  in  their  crude  oil  receipts 
in  the  second  month  prior  to  the 
month  in  which  the  report  is  filed.  In 
addition,  refiners  would  be  required  to 
report  the  volumes  of  domestic  crude 
oil  consumed  for  purposes  other  than 
refining  (excluding  lease  use).  Finally, 
refiners  would  be  required  to  report 
their  crude  oil  runs  to  stills  for  the  re¬ 
porting  month,  as  is  currently  done. 

We  are  proposing  to  revise  the  pres¬ 
ent  first  purchaser  reporting  form 
(FEA-P124-M-1)  to  require  the  follow¬ 
ing  new  information  of  first  purchas¬ 
ers  (including  refiners  that  are  first 
purchasers): 

(a)  The  volumes  (separately  stated) 
of  lower  tier  crude  oil  and  upper  tier 
crude  oil  (i)  consumed  by  the  first  pur¬ 
chaser  on  a  lease  for  crude  oil  produc¬ 
tion  purposes  and  (ii)  sold  to  a  produc- 
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er  for  consumption  on  a  lease  for 
crude  oil  production  purposes. 

(b)  The  volumes  and  weighted  aver¬ 
age  gravity  of  California  lower  tier 
crude  oil  and  upper  tier  crude  oil  in¬ 
cluded  in  the  first  purchases. 

(c)  Any  permitted  or  requried  ad¬ 
justments  to  the  volumes  of  lower  tier, 
upper  tier  and  California  lower  tier 
and  upper  tier  crude  oil  included  in 
the  purchases  of  the  first  purchaser. 

For  firms  other  than  refiners  and 
producers  which  consume  domestic 
crude  oil  for  a  nonrefining  use,  pro¬ 
posed  §211.66(1)  would  require  such 
firms  to  report  the  volumes  of  domes¬ 
tic  crude  oil  so  consumed  for  purposes 
of  receiving  entitlements.  Finally,  the 
proposed  amendments  to  §211.66(1) 
would  require  any  firm  (that  is,  first 
purchaser,  refiner  and  nonrefining 
user  of  crude  oil)  which  is  required  to 
buy  or  sell  entitlements  to  file  the 
monthly  entitlement  transaction 
report  specified  in  §  21 1.66(i).  Current¬ 
ly,  only  refiners  and  “eligible  firms” 
are  required  to  file  this  form. 

We  are  interested  in  receiving  specif¬ 
ic  comments  on  the  reporting  require¬ 
ments  as  proposed  and,  in  particular, 
whether  any  further  modifications  to 
the  reporting  requirements  should  be 
made. 

F.  SPECIAL  PROVISIONS  FOR  TRANSITION 
PERIOD 

In  the  event  we  adopt  a  final  rule 
imposing  the  entitlement  purchase  ob¬ 
ligation  on  first  purchasers,  it  will  be 
necessary  to  ensure  that  all  price-con¬ 
trolled  domestic  crude  oil  is  properly 
accounted  for  during  the  transition 
period  between  the  present  entitle¬ 
ments  program  and  the  first  purchaser 
entitlements  program.  Thus,  under 
proposed  §  211.67(n),  the  provisions  of 
§§211.62,  211.66,  and  211.67,  as  they 
existed  prior  to  the  effective  date  of 
the  final  rule,  would  govern  entitle¬ 
ment  issuances  and  purchase  require¬ 
ments  after  the  effective  date  with  re¬ 
spect  to  receipts  and  runs  to  stills  of 
price-controlled  domestic  crude  oil 
prior  to  the  effective  date  of  the  pro¬ 
posed  rule.  To  illustrate,  if  the  propos¬ 
al  were  adopted  effective  April  1,  1979, 
in  April  and  May  refiners  would  be  re¬ 
quired  to  file  with  the  ERA  the 
monthly  report  specified  in  §211.66 
with  respect  to  their  crude  oil  receipts 
and  runs  to  stills  in  February  and 
March,  respectively,  pursuant  to  the 
regulations  in  effect  prior  to  April  1, 
1979.  Similarly,  ERA  would  issue  in 
April  and  May  the  entitlement  notice 
for  February  and  March,  respectively, 
and  refiners  would  be  required  to  con¬ 
summate  their  entitlement  purchase 
and  sale  transactions  for  February  and 
March  by  the  end  of  April  and  May, 
respectively,  pursuant  to  the  regula¬ 
tions  in  effect  prior  to  April  1, 1979. 


Proposed  §211.67(n)  also  provides 
that  any  price-controlled  domestic 
crude  oil  purchased  (including  crude 
oil  in  transit  or  in  inventory)  prior  to 
the  effective  date  of  this  proposed  rule 
and  sold  after  such  effective  date 
would  be  deemed,  in  this  one  instance 
only,  to  be  a  first  purchase  of  price- 
controlled  domestic  crude  oil  in  the 
month  following  the  effective  date  of 
the  proposed  rule.  In  addition,  any 
volume  of  crude  oil  received  by  any 
firm  after  the  effective  date  of  the 
proposed  rule  pursuant  to  an  ex¬ 
change  subject  to  present  §  211.67(g) 
in  which  price-controlled  domestic 
crude  oil  was  given  up  prior  to  the  ef¬ 
fective  date  of  the  rule  would  be 
deemed  to  be  a  first  purchase  of  price- 
controlled  domestic  crude  oil  at  the 
time  it  is  received.  In  the  event  this 
proposal  is  adopted,  we  will  take  ap¬ 
propriate  measures  to  ensure  that  no 
price-controlled  domestic  crude  oil  is 
unaccounted  for  during  the  transition 
between  the  present  program  and  the 
first  purchaser  program. 

The  following  two  examples  will  il¬ 
lustrate  the  operation  of  proposed 
§211.67(n).  For  the  purposes  of  these 
examples,  assume  that  the  entitlement 
obligation  is  imposed  on  first  pur¬ 
chases  effective  April  1,  1979.  In  the 
first  example,  a  firm  purchases  lower 
tier  crude  oil  in  March  1979  and  sells 
that  crude  oil  in  April.  Under  proposed 
§211.67(n),  the  firm  which  sold  the 
crude  oil  after  April  1  (irrespective  of 
whether  it  is  a  first  purchaser  of  the 
crude  oil)  would  be  considered  a  first 
purchaser  of  the  crude  oil  and  would 
be  required  to  include  the  crude  oil  in 
its  adjusted  crude  oil  purchases  for 
April  (which  would  be  reported  in 
June).  Thus,  the  firm  would  be  re¬ 
quired  to  satisfy  the  entitlement  pur¬ 
chase  requirement  associated  with  the 
crude  oil. 

For  the  purposes  of  the  second  ex¬ 
ample,  assume  that  Refiner  a  acquires 
lower  tier  crude  oil  in  March  and 
enters  into  an  exchange  agreement 
with  Refiner  B  whereby  Refiner  A  will 
deliver  the  lower  tier  crude  oil  to  Re¬ 
finer  B  on  March  30  in  exchange  for 
crude  oil  to  be  delivered  April  15.* 
Under  proposed  §211.67(n).  Refiner  A 
would  be  required  to  treat  the  crude 
oil  received  April  15  as  a  first  purchase 
of  loioer  tier,  crude  and  therefore  satis¬ 
fy  the  entitlement  obligation  associat¬ 
ed  with  the  lower  tier  crude  oil. 

III.  Request  for  Additional 
Comments 

Comments  are  requested  on  all  as¬ 
pects  of  the  proposed  first  sale  entitle- 

•Under  present  §  211.67(g),  Refiner  A  is 
deemed  to  retain  the  lower  tier  crude  oil  ex¬ 
changed  away  and  is  required  to  include  the 
lower  tier  crude  oil  in  its  crude  oil  receipts 
at  the  time  the  imported  crude  oil  consti¬ 
tutes  a  crude  oil  receipt,  that  is.  after  April 
15. 


ments  program  described  in  this 
notice.  You  are  encouraged  to  provide 
your  own  analysis  of  any  regulatory 
problems  which  could  develop  if  the 
proposal  is  adopted  and  to  recommend 
alternatives  to  the  regulatory  provi¬ 
sions  set  forth  in  this  notice.  In  addi- 
ton  to  the  specific  comments  request¬ 
ed  in  other  sections  of  this  notice,  we 
invite  comments  on  the  issues  dis¬ 
cussed  below: 

1.  Shifting  the  entitlement  purchase 
obligation  from  refiners  to  first  pur¬ 
chasers  may  pose  a  cash  flow  problem 
(that  is,  a  requirement  for  increased 
working  capital)  in  the  second  month 
following  the  adoption  of  the  first  pur¬ 
chaser  system  for  certain  refiners  that 
acquire  price-controlled  crude  oil  from 
first  purchasers/resellers.  The  follow¬ 
ing  example  illustrates  this  potential 
cash  flow  problem. 

For  the  purposes  of  the  example, 
assume  that  the  entitlement  purchase 
obligation  is  imposed  on  first  purchas¬ 
ers  effective  April  1,  1979  and  that  a 
refiner  purchases  and  receives  delivery 
of  deemed  old  oil  from  a  reseller  in 
April.  In  May,  when  the  reseller's  in¬ 
voice  normally  is  payable,  the  refiner 
would  be  required  to  pay  to  the  re¬ 
seller  a  price  for  the  oil  that  will  re¬ 
flect  the  entitlement  obligation  the  re¬ 
seller  has  paid  on  the  deemed  old  oil. 
The  total  will  be  approximately  equal 
to  the  market  price  for  uncontrolled 
oU. 

Under  the  current  entitlements  pro¬ 
gram,  the  refiner  would  not  have  been 
required  to  buy  entitlements  until  the 
second  month  (ie.,  June)  after  the  re¬ 
ceipt  of  the  deemed  old  oil.  As  is  done 
currently,  under  the  proposal  the  re¬ 
finer  would  not  receive  entitlement  is¬ 
suances  for  its  April  runs  to  stills  until 
June.  Thus,  in  May  the  refiner  would 
be  required  to  make  a  cash  outlay  for 
crude  oil  at  market  prices  irrespective 
of  whether  it  would  have  been  a  pur¬ 
chaser  or  seller  of  entitlements  under 
the  present  program. 

This  cash  flow  problem  does  not 
apply  to  refiners  which  purchase 
crude  oil  directly  from  the  producer 
(or  from  their  own  production  divi¬ 
sion)  as  opposed  to  through  a  reseller. 
As  first  purchasers,  such  refiners 
would  not  be  required  to  buy  entitle¬ 
ments  for  April  crude  oil  receipts  until 
June,  when  they  receive  entitlement 
issuances  for  their  April  runs  to  stills. 

We  have  not  been  able  to  determine 
whether  and  to  what  extent  refiners 
will  experience  a  cash  flow  problem  of 
the  type  described  above.  However,  it 
appears  that  the  impact,  if  any,  of  the 
cash  flow  problem  would  be  greatest 
upon  small  refiners  (those  having  re¬ 
fining  capacity  less  that  175,000  bar¬ 
rels  per  day),  since  many  of  them  pur¬ 
chase  a  significant  portion  of  their 
crude  oil  supply  through  resellers  and 
they  may  not  have,  or  be  unable  to 
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borrow,  sufficient  working  capital  to 
finance  the  entitlement  obligations  in 
the  second  month  of  the  first  purchas¬ 
er  system. 

We  invite  comments  on  all  aspects  of 
the  cash  flow  problem.  In  particular, 
comments  are  requested  on  whether 
you  believe  that  refiners  would  be  able 
to  recover  any  increased  working  capi¬ 
tal  costs  in  the  marketplace.  If  not,  is 
it  desirable  and  necessary  to  adopt  a 
regulatory  provision  designed  to  allevi¬ 
ate  the  cash  flow  problem?  What  type 
of  provision  would  be  appropriate? 
Should  all  small  refiners  that  acquire 
price-controlled  domestic  crude  oil 
from  resellers  be  eligible  for  such 
relief,  or  would  it  be  appropriate  to 
limit  the  relief  to  only  the  smallest 
small  refiners  (for  example,  those  with 
capacity  under  50,000  barrels  per  day), 
or  only  to  small  refiners  with  a  demon¬ 
strated  hardship?  Should  refiners 
other  than  small  refiners  be  elgible  for 
such  relief?  Commenter  who  believe 
they  would  experience  a  cash  flow 
problem  of  the  type  described  above 
are  requested  to  submit  detailed  finan¬ 
cial  data  which  would  show  the  nature 
and  magnitude  of  the  problem. 

2.  Some  crude  oil  resellers  also  may 
experience  a  cash  flow  change  as  a 
result  of  imposing  the  entitlement  ob¬ 
ligation  on  first  purchasers.  Thus,  for 
example,  where  there  are  two  or  more 
resellers  in  the  distribution  chain  be¬ 
tween  the  producer  and  the  ultimate 
refiner  purchaser,  the  reseller  pur¬ 
chasing  deemed  old  oil  from  a  first 
purchaser  would  be  required  to  pay 
the  first  purchaser  a  price  for  the  oil 
that  reflects  the  first  purchaser’s  enti¬ 
tlement  obligation.  The  second  re¬ 
seller  may  experience  a  cash  flow 
change  if  it  is  required  to  make  full 
payment  to  the  first  purchaser  before 
it  sells  the  crude  oil  to  a  refiner.  Al¬ 
though  we  anticipate  that  resellers 
would  adjust  their  business  arrange¬ 
ments  to  avoid  problems  from  such 
changes  in  cash  flow,  we  invite  com¬ 
ments  on  the  necessity  of  a  regulatory 
provision  that  deals  with  this  poten¬ 
tial  problem. 

3.,  A  number  of  refiners  have  ex¬ 
pressed  concern  to  us  that  under  the 
present  entitlements  program  refiners 
that  are  dependent  upon  imported 
crude  oil  and  thus  are  required  to  sell 
entitlements  are  penalized  by  the  time 
lag  between  the  time  such  crude  oil  is 
booked  into  inventory  and  receipt  of 
entitlements  revenues.  For  example,  a 
refiner  that  processes  imported  crude 
oil  currently  carries  $1.42  (the  value  of 
the  runs  credit  in  September)  per 
barrel  of  inventory  cost  on  behalf  of 
the  refiner  that  processes  lower  tier 
crude  oil  for  about  75  days.  Assuming 
a  marginal  cost  of  money  of  10%  per 
annum,  this  cost  to  the  imported 
crude  oil  refiner  is  approximately  3< 
per  barrel  in  carrying  charges.  On  the 


other  hand,  the  refiner  processing 
lower  tier  crude  oil  enjoys  a  benefit  of 
approximately  14*  per  barrel,  inas¬ 
much  as  it  has  the  use  of  the  net  enti¬ 
tlement  obligation  (approximately 
$6.71  for  September  1978)  for  this  75- 
day  period. 

Under  a  first  purchaser  entitlements 
program,  refiners  that  acquire  price- 
controlled  domestic  crude  oil  from  re¬ 
sellers  may  incur  a  similar  penalty 
since  they  would  be  required  to  pay 
the  resellers  the  entitlement  obliga¬ 
tions  associated  with  crude  oil  receipts 
in  a  particular  month  approximately 
five  weeks  before  they  receive  entitle¬ 
ment  issuances  for  their  runs  to  stills 
in  that  month.  The  resellers,  of 
course,  would  enjoy  the  benefit  of  the 
use  of  the  entitlement  monies  for  this 
five-week  period. 

We  are  interested  in  receiving  com¬ 
ments  on  all  aspects  of  this  issue  and, 
in  particular,  the  desirability  and  feas¬ 
ibility  of  a  regulatory  solution,  such 
as,  for  example,  establishing  a  sepa¬ 
rate  entitlement  price  that  would  re¬ 
flect  the  time  value  of  the  entitlement 
price  for  firms  that  may  be  penalized 
in  the  manner  described  above. 

4.  As  indicated  above,  a  number  of 
the  comments  submitted  in  response 
to  our  April  5  notice  on  Simplification 
of  Crude  Oil  Price  Controls  expressed 
concern  that  some  first  purchasers 
may  not  perform  reliably  in  the  enti¬ 
tlements  market.  Specifically,  some  re¬ 
finers  expressed  the  belief  that  certain 
resellers  which  enter  the  market  only 
occasionally  as  first  purchasers  may  be 
difficult  to  identify  or  may  attempt  to 
avoid  their  entitlement  purchase  obli¬ 
gations.  We  invite  comments  on 
whether  we  should  adopt  regulatory 
measures  to  deal  with'  this  problem 
and,  if  so,  what  type  of  measures 
would  be*  the  most  effective  and  the 
least  burdensome.  For  example,  would 
it  be  desirable  and  feasible  to  require 
first  purchasers  to  deposit  their  enti¬ 
tlement  monies  with  a  central  or  re¬ 
gional  escrow  agent,  who  would  then 
purchase  entitlements  from  refiners? 
Should  all  first  purchasers  be  subject 
to  such  a  requirement?  If  not,  what 
criteria  should  we  use  to  determine 
which  resellers  would  be  subject  to  the 
requirement? 

In  addition  to  or  in  lieu  of  the 
escrow  agent  mechanism,  should  we 
adopt  a  provision  that  would  permit  us 
to  impose  sanctions  against  any  firm 
which  fails  to  purchase  or  sell  entitle¬ 
ments  and.  if  so,  what  type  of  sanc¬ 
tions?  We  are  particularly  interested 
in  receiving  specific  and  detailed  com¬ 
ments  on  this  issue  and,  if  warranted, 
we  may  adopt  one  or  more  measures 
designed  to  ensure  that  all  firms  per¬ 
form  reliably  in  purchasing  and  selling 
entitlements. 

5.  Under  our  November  1,  1978  non¬ 
refining  uses  proposal,  refiners  and 


non-refiners  (except  producers  with 
respect  to  crude  oil  used  for  crude  oil 
production)  would  receive  entitle¬ 
ments  only  for  lower  tier  and  upper 
tier  crude  oil  consumed  for  nonrefin¬ 
ing  uses.  However,  under  this  proposal 
such  firms  would  receive  entitlements 
for  nonrefining  uses  of  all  domestic 
crude  oil,  since  the  elimination  of  the 
§  212.131(b)  certification  requirement 
would  make  it  impossible  for  them  to 
distinguish  between  price-controlled 
and  uncontrolled  domestic  crude  oil. 
We  invite  comments  on  whether  such 
firms  should  also  receive  entitlements 
for  imported  crude  oil  consumed  for 
nonrefining  uses.  In  addition,  com¬ 
ments  are  sought  on  whether  any  npn- 
refining  uses  (for  example,  crude  oil 
used  for  bunker  fuel)  should  be  ineligi¬ 
ble  for  entitlement  issuances. 

6.  Under  present  §211.67(j),  in  ad¬ 
justing  entitlement  issuances  or  pur¬ 
chase  requirements  to  reflect  refiners’ 
reporting  errors,  we  are  required  to 
give  effect  to  any  differential  between 
the  entitlement  price  for  the  month  in 
which  the  correction  is  reflected  as 
compared  with  the  entitlement  price 
for  the  month  as  to  which  the  report¬ 
ing  error  is  made.  We  invite  comments 
on  whether  §  211.67(  j)  should  be 
amended  to  provide  that  such  adjust¬ 
ments  also  would  give  effect  to  any 
change  in  the  domestic  crude  oil 
supply  ratio. 

IV.  Written  Comment  and  Public 

Hearing  Procedures 

a.  written  comments 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views 
or  arguments  with  respect  to  the  pro¬ 
posals  set  forth  in  this  notice  of  pro¬ 
posed  rulemaking.  Comments  should 
be  submitted  by  4:30  p.m„  e.s.t..  March 
23,  1979  to  the  address  indicated  in  the 
“Addresses”  section  of  this  notice  and 
should  be  identified  on  the  outside  en¬ 
velope  and  on  the  document  with  the 
docket  number  and  the  designation: 
“First  Purchaser  Entitlements  Pro¬ 
gram.”  Fifteen  copies  should  be  sub¬ 
mitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential 
status  of  such  information  or  data  and 
to  treat  it  according  to  our  determina¬ 
tion. 

B.  PUBLIC  HEARINGS 

1.  Procedure  for  Request  to  Make 
Oral  Presentation.  The  times  and 
places  for  the  hearings  are  indicated 
in  the  “Dates”  and  “Addresses”  sec¬ 
tions  of  this*  preamble.  If  necessary  to 
present  all  testimony,  a  hearing  will  be 
continued  to  9:30  a.m.  of  the  next 
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business  day  following  the  first  day  of 
the  hearing. 

If  you  have  any  interest  in  the  pro¬ 
posals  in  this  notice,  or  represent  a 
group  or  class  of  persons  that  has  an 
interest,  you  may  make  a  written  re¬ 
quest  for  an  opportunity  to  make  oral 
presentation  by  4:30  p.m.,  e.s.t.,  March 
2,  1979.  You  should  be  prepared  to 
give  a  concise  summary  of  the  pro¬ 
posed  oral  presentation.  You  should 
also  provide  a  phone  number  where 
you  may  be  contacted  through  the  day 
before  the  hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  p.m., 
e.s.t.,  March  6,  1979,  and  will  be  re¬ 
quired  to  submit  one  hundred  copies 
of  your  statement  to  the  appropriate 
address  indicated  in  the  “Addresses” 
section  of  this  preamble  before  4:30 
p.m.,  e.s.t.  on  March  12,  1979  for  the 
Washington,  D.C.  hearing  and,  for  the 
Denver  hearing,  to  the  hearing  room 
by  9:30  a.m.  of  the  date  of  the  hearing. 

2.  Conduct  of  the  Hearings.  We  re¬ 
serve  the  right  to  select  the  persons  to 
be  heard  at  the  hearings,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearings.  The  length  of 
each  presentation  may  be  limited, 
based  on  the  number  of  persons  re¬ 
questing  to  be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  each  of  the  hearings.  These 
will  not  be  judicial-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing.  At  the  conclu¬ 
sion  of  all  initial  oral  statements,  each 
person  who  has  made  an  oral  state¬ 
ment  will  be  given  the  opportunity  to 
make  a  rebuttal  statement.  The  rebut¬ 
tal  statements  will  be  given  in  the 
order  in  which  the  initial  statements 
were  made  and  will  be  subject  to  time 
limitations. 

You  may  submit  questions  to  be 
asked  of  any  person  making  a  state¬ 
ment  at  either  of  the  hearings  to  the 
addresses  indicated  above  for  requests 
to  speak  before  4:30  p.m.,  of  the  day 
before  the  hearing.  If  you  wish  to 
have  a  question  asked  at  a  hearing, 
you  may  submit  the  question,  in  writ¬ 
ing,  to  the  presiding  officer.  The  ERA 
or,  if  the  question  is  submitted  at  a 
hearing,  the  presiding  officer  will  de¬ 
termine  whether  the  question  is  rele¬ 
vant,  and  whether  the  time  limitations 
permit  it  to  be  presented  for  answer. 
The  question  will  be  asked  of  the  wit¬ 
ness  by  the  presiding  officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  a  hearing 
will  be  announced  by  the  presiding  of¬ 
ficer. 

Transcripts  of  the  hearings  will  be 
made  and  the  entire  record  of  each  of 
the  hearings,  including  the  tran¬ 
scripts,  will  be  retained  by  the  ERA 
and  made  available  for  inspection  at 
the  DOE  Freedom  of  Information 


Office,  Room  GA-152,  James  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday.  You  may 
purchase  a  copy  of  the  transcript  of  a 
hearing  from  the  reporter. 

As  required  by  section  7(a)(1)  of  the 
Federal  Energy  Administration  Act  of 
1974,  Pub.  L.  93-275,  a  copy  of  this 
notice  has  been  submitted  to  the  Ad¬ 
ministrator  of  the  Environmental  Pro¬ 
tection  Agency  for  his  comments  con¬ 
cerning  the  impact  of  this  proposal  on 
the  quality  of  the  environment.  The 
Administrator  had  no  comments. 

Executive  Order  12044  (43  FR  12661, 
March  24,  1978)  requires  that  a  regula¬ 
tory  analysis  be  prepared  for  all  regu¬ 
lations  which  will  result  in  “an  annual 
effect  on  the  economy  of  $100  million 
or  more”  or  will  result  in  “a  major  in¬ 
crease  in  costs  or  prices  for  individual 
industries,  levels  of  government  or  ge¬ 
ographic  regions.”  We  have  deter¬ 
mined  that  neither  of  these  threshold 
criteria  for  the  preparation  of  a  regu¬ 
latory  analysis  is  met  by  the  proposed 
rule.  However,  since  the  proposal  in¬ 
volves  significant  regulatory  changes, 
we  have  prepared  a  preliminary  regu¬ 
latory  analysis  which  examines  the 
various  potential  impacts  of  the  pro¬ 
posal.  Copies  of  the  preliminary  regu¬ 
latory  analysis  may  be  obtained  from 
ERA’S  Office  of  Public  Information, 
Room  B-110,  2000  M  Street.  N.W., 
Washington,  D.C.  You  are  invited  to 
provide  comments  on  the  preliminary 
regulatory  analysis  at  the  time  you 
submit  comments  on  the  proposed 
rule.  Such  comments  will  be  taken 
into  account  before  the  preparation  of 
a  final  regulatory  analysis  on  any  final 
rule  that  may  toe  adopted. 

Pursuant  to  the  requirements  of  sec¬ 
tion  404(a)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  this  proposed  rule  is  being  re¬ 
ferred,  concurrently  with  the  issuance 
hereof,  to  the  Federal  Energy  Regula¬ 
tory  Commission  for  a  determination 
whether  the  proposed  rule  may  signifi¬ 
cantly  affect  any  function  within  the 
Commission’s  jurisdiction  pursuant  to 
section  402  (aKl)»  (b),  and  (c)(1)  of  the 
Act. 

(Emergency  Petroleum  Allocation  Act  of 
1973.  Pub.  L.  93-159,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-332,  Pub.  L.  94-385, 
Pub.  L.  95-70,  and  Pub.  L.  95-91;  Energy 
Policy  and  Conservation  Act,  Pub.  L.  94-163, 
as  amended.  Pub.  L.  94-385,  and  Pub.  L.  95- 
70;  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91;  E.O.  11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267.) 

In  consideration  of  the  foregoing. 
Parts  211  and  212  of  Chapter  II,  Title 
10  of  the  Code  of  Federal  Regulations, 
are  proposed  to  be  amended  as  set 
forth  below. 


Issued  in  Washington,  D.C.,  January 
19,  1979. 

David  J.  Bardin, 
Administrator, 

Economic  Regulatory  Administration. 

1.  Section  211.62  is  amended  by 
adding  the  definitions  of  “Adjusted 
crude  oil  purchases”  and  “First  pur¬ 
chaser”  in  proper  alphabetical  order, 
and  by  revising  the  definitions  of  “En¬ 
titlement,”  “National  domestic  crude 
oil  supply  ratio,”  “Old  oil,”  and 
"Upper  tier  crude  oil”  to  read  as  fol¬ 
lows: 

§211.62  Definitions. 

•  •  •  •  • 

“Adjusted  crude  oil  purchases” 
means  the  crude  oil  purchases  of  a 
first  purchaser  in  a  particular  month 
the  composition  of  which  has  been  ad¬ 
justed  to  reflect  any  invoice  which  is 
received  in  that  month  for  domestic 
crude  oil  purchased  by  that  first  pur-’ 
chaser  in  any  previous  month,  and 
which  has  the  effect  of  increasing  or 
decreasing  the  volume  of  old  or  upper 
tier  crude  oil  reported  by  that  first 
purchaser  for  such  previous  month,  in 
cases  where  such  previously  reported 
volume  was  based  on  either  a  prior  in¬ 
voice  or  a  good  faith  estimate  (based 
on  that  first  purchaser’s  past  experi¬ 
ence  as  to  the  old  and  upper  tier  crude 
oil  content  of  domestic  crude  oil  of  the 
same  origin)  as  to  the  old  and  upper 
tier  crude  oil  content  of  that  crude  oil 
delivery. 

»  •  •  *  * 

“Entitlement”  means,  for  a  particu¬ 
lar  month  the  right  of  the  first  pur¬ 
chaser  owning  the  entitlement  to  in¬ 
clude  one  barrel  of  deemed  old  oil  (as 
provided  in  §  211.67(b)),  in  its  adjusted 
crude  oil  purchases  in  that  month. 
The  issuance  and  transfer  of  entitle¬ 
ments  shall  be  evidenced  on  records 
maintained  by  the  ERA. 

•  •  •  •  • 

“First  purchaser”  means  any  firm 
which  acquires  domestic  crude  oil  in 
the  first  sale  as  defined  in  §  212.72  of 
this  chapter. 

•  •  •  •  • 

“National  domestic  crude  oil  supply 
ratio”  means,  for  a  particular  month, 
the  volume  of  deemed  old  oil  (as  de¬ 
fined  in  §  211.67(b)(2))  included  in  the 
aggregate  adjusted  crude  oil  purchases 
of  all  first  purchasers,  decreased  by  a 
number  of  barrels  of  old  oil  equal  to 
the  number  of  entitlements  issuable  to 
small  refiners  under  §  211.67(e)  and 
the  number  of  entitlements  deducted 
from  the  entitlement  purchase  re¬ 
quirements  of  all  first  purchasers 


FEDERAL  REGISTER,  VOL  44,  NO.  18— THURSDAY,  JANUARY  25,  1979 


PROPOSED  RULES 


5303 


under  §  211.67(b)(3)  and  the  number  of 
entitlements  issuable  under 
§  211.67(a)(5),  divided  by  the  sum  of 
the  total  volume  of  the  crude  oil  runs 
to  stills  for  all  refiners  for  that  month 
and  thirty  percent  (30%)  of  the  total 
volume  of  imports  of  eligible  products 
by  eligible  firms  for  that  month,  pro¬ 
vided  that,  for  the  period  July  1,  1978 
through  June  30,  1979,  the  reference 
herein  to  thirty  percent  (30%)  shall 
read  fifty  percent  (50%).  The  calcula¬ 
tion  of  the  national  domestic  crude  oil 
supply  ratio  for  each  month  shall  take 
into  account  entitlement  purchase  or 
sale  requirements  resulting  from  the 
correction  of  reporting  errors  pursu¬ 
ant  to  paragraph  (j)  of  §  211.67. 

•  •  •  •  • 

“Old  oil”  means  old  crude  oil  as  de¬ 
fined  in  §§212.72  and  212.75  of  this 
chapter,  except  that  old  oil  included  in 
a  first  purchaser’s  adjusted  crude  oil 
purchases  or  a  refiner’s  adjusted  crude 
oil  receipts  shall  not  include  conden¬ 
sate  recovered  at  the  inlet  side  of  a  gas 
processing  plant. 

*  •  •  *  • 

“Upper  tier  crude  oil”  means,  (i)  for 
the  period  February  1,  through 
August  31,  1976.  new  crude  oil  as  de¬ 
fined  in  §§212.72  and  212.75  of  this 
chapter  and  crude  oil  produced  and 
sold  from  a  stripper  well  lease  as  de¬ 
fined  in  §212.74  of  this  chapter,  and 
(ii)  effective  September  1,  1976,  new 
crude  oil  as  defined  in  §§  212.72  and 
212.75  of  this  chapter,  except  that 
upper  tier  crude  oil  included  in  a  first 
purchaser’s  adjusted  crude  oil  pur¬ 
chases  or  a  refiner’s  adjusted  crude  oil 
receipts  shall  not  include  condensate 
recovered  at  the  inlet  side  of  a  gas 
processing  plant. 

•  •  •  •  • 

2.  Section  211.66  is  amended  by  re¬ 
vising  paragraphs  (h)  and  (i)  and  by 
adding  a  new  paragraph  (1)  to  read  as 
follows: 

§  211.64  *  Reporting  requirement*. 

•  •  •  •  • 

(h)  Monthly  report  On  or  prior  to 
the  fifth  day  of  each  month,  com¬ 
mencing  with  the  month  of  - , 

1979,  each  refiner  shall  file  with  the 
ERA  a  report  certifying  the  following 
information  as  to  the  second  month 
prior  to  the  month  in  which  the  report 
is  filed: 

(1)  The  estimated  volume  (to  the 
best  of  the  knowledge  of  the  certifying 
officer)  of  domestic  crude  oil  (exclud¬ 
ing  Alaska  North  Slope  and  Naval  Pe¬ 
troleum  Reserve  crude  oils)  included 
in  the  crude  oil  receipts  of  that  refin¬ 
er. 


(2)  The  estimated  volumes  (to  the 
best  of  the  knowledge  of  the  certifying 
officer),  stated  separately,  of  Alaska 
North  Slope  and  Naval  Petroleum  Re¬ 
serve  crude  oils  included  in  the  crude 
oil  receipts  of  that  refiner. 

(3)  The  volume  of  crude  oil  runs  to 
stills  of  that  refiner,  taking  into  ac¬ 
count,  and  specifying  the  amount  of, 
the  adjustments  provided  for  in 
§  211.67(d). 

(4)  The  volume  of  domestic  crude  oil 
consumed  by  that  refiner  for  purposes 
other  than  refining. 

(5)  The  weighted  average  costs  (in¬ 
cluding  transportation  costs  to  the  re¬ 
finery)  for  that  refiner  for  (i)  domestic 
crude  oils  (excluding  Alaska  North 
Slope  and  Naval  Petroleum  Reserve 
crude  oils),  (ii)  Alaska  North  Slope 
and  Naval  Petroleum  Reserve  crude 
oils,  and  (Hi)  imported  crude  oil  includ¬ 
ed  in  that  refiner’s  crude  oil  receipts. 
For  refiners  required  to  file  transfer 
pricing  report  forms  under  §  212.84  of 
this  chapter,  the  weighted  average 
cost  of  imported  crude  oil  reported 
under  this  subparagraph  should  be  de¬ 
rived  from  the  landed  costs  sr/  forth 
in  such  reports. 

(6)  Such  other  information  as  the 
ERA  may  request. 

(i)  Monthly  transaction  report  On 
or  prior  to  the  tenth  day  of  each 
month,  commencing  with  the  month 

of - ,  1979,  each  refiner,  eligible 

firm,  first  purchaser  or  other  firm 
that  was  required  to  purchase  or  sell 
entitlements  for  the  third  month  prior 
to  the  month  in  which  the  report  is 
filed  shall  file  with  the  ERA  a  report 
certifying  its  purchases  or  sales  of  en¬ 
titlements  for  that  prior  month. 

•  •  *  »  * 

(1)  Special  report  for  crude  oil  con¬ 
sumed  for  non-refining  uses.  On  or 
prior  to  the  fifth  day  of  each  month, 
commencing  with  the  month  of 

- ,  1979,  each  firm  other  than  a 

refiner  or  producer  (with  respect  to 
crude  oil  consumed  on  the  lease  for 
crude  oil  production  purposes)  that 
purchases  domestic  crude  oil  for  con¬ 
sumption  by  that  firm  for  purposes 
other  than  refining  shall  file  with  the 
ERA  a  report  certifying  the  volumes 
of  domestic  crude  oil  so  consumed. 

3.  Section  211.67  is  amended  by  de¬ 
leting  the  last  sentence  of  subpara¬ 
graph  (2)  of  paragraph  (a),  by  deleting 
subparagraph  (4)  of  paragraph  (a),  by 
renumbering  subparagraph  (5)  of 
paragraph  (a)  as  subparagraph  (4),  by 
revising  paragraphs  (b)  and  (c),  by 
adding  new  subparagraphs  (9)  and  (10) 
to  paragraph  (d),  by  revising  para¬ 
graph  (f),  by  deleting  paragraphs  (g) 
and  (h)  and  reserving  them  for  future 
use,  by  revising  subparagraphs  (1),  (2) 
and  (4)  of  paragraph  (i),  by  revising 
subparagraphs  (1)  and  (3)  of  para¬ 
graph  (j),  by  revising  paragraph  (k), 


by  deleting  paragraph  (1)  and  reserv¬ 
ing  it  for  future  use,  by  revising  sub¬ 
paragraph  (2)  of  paragraph  (m),  and 
by  adding  a  new  paragraph  (n)  to  read 
as  follows: 

§  211.67  Allocation  of  domestic  crude  oil. 

•  •  •  •  • 

(b)  Required  purchase  of  entitle¬ 
ments  by  first  purchasers. 

(1)  For  each  month,  commencing 

with  the  month  of - ,  1979,  each 

first  purchaser  of  domestic  crude  oils 
the  first  sale  of  which  is  subject  to  the 
provisions  of  Part  212  of  this  chapter 
shall  purchase  a  number  of  entitle¬ 
ments  effective  for  that  month  equal 
to  the  number  of  barrels  of  deemed 
old  oil  purchased  by  that  first  pur¬ 
chaser  in  that  month;  provided  that 
this  subparagraph  (1)  of  paragraph  (b) 
shall  not  apply  to  purchases  of  lower 
tier  or  upper  tier  crude  oil  sold  to 
crude  oil  producers  for  purposes  of 
crude  oil  production,  provided  that  the 
producer  certifies  to  the  seller  that 
the  crude  oil  will  be  used  for  produc¬ 
tion  purposes.  Entitlement  purchases 
required  under  this  paragraph  (b) 
with  respect  to  a  particular  month 
shall  be  effected  by  the  close  of  the 
second  month  following  that  month. 

(2)  To  calculate  the  number  of  bar¬ 
rels  of  deemed  old  oil  included  in  a 
first  purchaser’s  adjusted  crude  oil 
purchases  for  purposes  of  the  defini¬ 
tion  of  national  domestic  crude  oil. 
supply  ratio  in  §  211.62  of  this  subpart,  * 
each  barrel  of  old  oil  shall  be  equal  to 
one  barrel  of  deemed  old  oil  and  each 
barrel  of  upper  tier  crude  oil  shall  con¬ 
stitute  a  fraction  of  a  barrel  of  deemed 
old  oil,  such  fraction  to  be  fixed  by  the 

ERA  by  the - day  of  the  month 

preceding  the  calendar  quarter  for 
which  such  fraction  shall  be  effective. 

(3)  For  each  month,  commencing 

with  the  month  of  -  1979,  the 

number  of  entitlements  required  to  be 
purchased  under  paragraph  (b)(1)  of 
this  section  by  each  first  purchaser 
shall  be  decreased  by:  (i)  the  number 
of  barrels  of  California  lower  tier 
crude  oil  purchased  by  that  first  pur¬ 
chaser  in  that  month  multiplied  by  a 
fraction,  the  numerator  of  which  is 
$2.38  plus  or  minus  $.09  for  each 
degree  API  gravity  (or  fraction  there¬ 
of)  by  which  the  weighted  average 
gravity  of  all  California  lower  tier 
crude  oil  purchased  in  that  month 
either  falls  below  or  exceeds,  respec¬ 
tively,  18  degrees  API,  and  the  de¬ 
nominator  of  which  is  the  entitlement 
price  for  that  quarter;  and  (ii)  the 
number  of  barrels  of  California  upper 
tier  crude  oil  purchased  in  that  month 
multiplied  by  a  fraction,  the  numera¬ 
tor  of  which  is  $1.45  plus  or  minus  $.09 
for  each  degree  API  gravity  (or  frac¬ 
tion  thereof)  by  which  the  weighted 
average  gravity  of  all  California  upper 
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tier  crude  oil  purchased  in  that  month 
either  falls  below  or  exceeds,  respec¬ 
tively,  18  degrees  API,  and  the  de¬ 
nominator  of  which  is  the  entitlement 
price  for  that  quarter;  provided  that 
the  dollar  value  by  which  the  entitle¬ 
ment  obligation  is  reduced  for  a  barrel 
of  such  California  crude  oil  shall  not 
exceed  the  dollar  value  of  the  entitle¬ 
ment  obligation  associated  with  such 
crude  oil.  Each  first  purchaser  shall 
calculate  and  report  the  weighted 
average  gravity  of  California  lower  tier 
crude  oil  and  California  upper  tier 
crude  oil  separately,  and  in  calculating 
such  weighted  average  gravities  shall 
(A)  determine  the  gravity  of  such 
crude  oil  for  each  purchase  of  such 
crude  oil  in  that  month  on  the  basis  of 
the  gravity  of  such  crude  oil  at  the 
time  it  is  purchased  and  (B)  determine 
a  single  monthly  weighted  average 
gravity  for  such  crude  oil  by  weight 
averaging  (on  a  volumetric  basis)  all  of 
such  crude  oil  purchased  in  that 
month. 

•  •  •  •  • 

(c)  Refiners  and  other  firms  issued 

entitlements.  For  each  month,  com¬ 
mencing  with  the  month  of  - , 

1979,  each  refiner  that  has  been  issued 
entitlements  for  that  month  shall  sell 
such  entitlements  and  any  firm  other 
than  a  refiner,  including  any  eligible 
firm  as  defined  in  §  211.62,  that  has 
been  issued  entitlements  shall  sell 
such  entitlements. 

*  0  •  •  • 

(d)  Adjustments  to  volume  of  crude 
oil  runs  to  stills. 

0  0  •  *  • 


crude  oil*  consumed  by  a  producer  for 
purposes  of  crude  oil  production. 

•  •  •  •  * 

(f)  Transactions  under  §  211.65.  Ef¬ 
fective  for  sales  for  the  allocation 

period  commencing  -  ,  1979 

under  §  211.65  of  this  subpart,  and  not¬ 
withstanding  the  provisions  of  subpar¬ 
agraph  (1)  of  paragraph  (b)  of  this  sec¬ 
tion,  a  refiner-seller  shall  be  deemed 
to  be  a  first  purchaser  as  to  any 
volume  of  domestic  crude  oil  acquired 
by  a  refiner-buyer  in  a  first  sale  as  de¬ 
fined  in  $  212.72  of  this  chapter,  where 
such  first  sale  is  made  to  satisfy  such 
refiner-seller’s  sales  obligations  under 
§  211.65  of  this  subpart. 

(g)  Reserved. 

<h)  Reserved. 

(1)  Issuance  and  transfer  of  entitle¬ 

ments.  (1)  The  ERA  shall  issue  entitle¬ 
ments  for  each  month  (effective  for 
the  month  of -  1979  and  subse¬ 

quent  months)  pursuant  to  a  notice 
issued  on  the  fifteenth  day  of  the 
second  month  following  that  month. 

(2)  Each  notice  published  by  the 
ERA  evidencing  the  issuance  of  enti¬ 
tlements  under  this  section  shall  speci¬ 
fy  as  to  a  particular  month  the  nation¬ 
al  domestic  crude  oil  supply  ratio,  the 
name  of  each  refiner  or  other  firm  to 
which  entitlements  have  been  issued, 
the  number  of  barrels  of  deemed  old 
oil  purchased  by  each  first  purchaser, 
the  number  of  entitlements  issued  to 
each  such  refiner  or  other  firm,  the 
number  of  entitlements  required  to  be 
purchased  or  sold  by  each  such  refin¬ 
er,  first  purchaser  or  other  firm,  and 
the  price  at  which  entitlements  shall 
be  purchased  and  sold. 

•  •  »  •  * 


ant  to  statutory  authority,  by  filing  an 
amended  report  for  the  particular 
month.  Based  on  any  reporting  errors 
so  corrected,  the  ERA  in  its  discretion 
may  adjust  entitlement  issuances  to 
the  refiner  or  other  firm  or  adjust  the 
entitlements  purchase  obligations  of 
the  first  purchaser,  refiner  or  other 
firm  in  one  or  more  months  subse¬ 
quent  to  the  month  in  which  the 
amended  report  is  filed  with  the  ERA, 
by  issuing  fewer  entitlements  than  the 
number  otherwise  issuable,  by  requir¬ 
ing  the  refiner  or  eligible  firm  to  pur¬ 
chase  entitlements  in  order  to  correct 
for  excess  entitlements  issued  in  a 
prior  month  or  by  issuing  entitlements 
over  and  above  the  number  otherwise 
issuable  to  compensate  for  too  few  en¬ 
titlements  having  been  issued  in  such 
prior  month  or  by  requiring  a  first 
purchaser  to  purchase  entitlements  to 
compensate  for  insufficient  entitle¬ 
ment  purchase  obligations  for  a  prior 
month.  All  entitlement  issuances  or 
purchase  requirements  under  this  sub- 
paragraph  shall  give  effect  to  any  dif¬ 
ferential  between  the  entitlement 
price  for  the  month  in  which  any  cor¬ 
rection  is  reflected  as  compared  with 
the  entitlement  price  for  the  month  as 
to  which  the  reporting  error  was  made 
(except  with  respect  to  corrections  to 
volumes  of  crude  oil  runs  to  stills 
where  a  corresponding  adjustment  to 
crude  oil  receipts  was  made  as  contem¬ 
plated  by  the  term  "adjusted  crude  oil 
receipts"  in  §211.62)  and  such  other 
factors  as  the  ERA  deems  appropriate. 

•  •  •  •  » 

(3)  For  purposes  of  this  paragraph, 
errors  required  to  be  corrected  by  the 
filing  of  amended  reports  include  (i) 
clerical  errors,  and  (ii)  inaccurate  esti¬ 
mates  as  to  the  domestic  crude  oil 
pricing  composition  of  a  particular 
volume  of  crude  oil  where  the  refiner 
or  first  purchaser  had  no  basis,  in 
prior  experience  or  otherwise,  on 
which  to  make  that  estimate. 

•  •  •  •  • 

(k)  Failure  to  consummate  transac¬ 
tions.  The  ERA  may  direct  first  pur¬ 
chasers,  refiners  or  other  firms,  in¬ 
cluding  eligible  firms,  that  have  not 
purchased  the  required  number  of  en¬ 
titlements  under  this  section  for  a  par¬ 
ticular  month  to  purchase  such  re¬ 
quired  number  of  entitlements  at  a 
price  specified  by  the  ERA  from  any 
first  purchaser,  refiner  or  other  firm, 
including  an  eligible  firm,  that  has  en¬ 
titlements  for  such  month  available 
for  sale.  The  ERA  may  direct  first  pur¬ 
chasers,  refiners,  or  other  firms,  in¬ 
cluding  eligible  firms,  that  have  enti¬ 
tlements  available  for  sale  to  sell  such 
entitlements  at  a  price  specified  by  the 
ERA  to  first  purchasers,  refiners,  or 
other  firms,  including  eligible  firms. 


(9)  Commencing  with  the  month  of 

- ,  197 - ,  the  volume  of  a  refin¬ 
er’s  crude  oil  runs  to  stills  in  a  particu¬ 
lar  month  for  purposes  of  the  calcula¬ 
tions  in  paragraph  (aXl)  of  this  sec¬ 
tion  and  the  calculations  for  the  na¬ 
tional  domestic  crude  oil  supply  ratio 
(without  giving  effect  to  the  provi¬ 
sions  of  paragraph  (e)  of  §211.67) 
shall  include  the  number  of  barrels  of 
crude  oil  consumed  (other  than  as  a 
refinery  feedstock)  by  that  refiner  or 
blended  into  a  refined  petroleum  prod¬ 
uct  or  residual  fuel  oil  by  that  refiner 
and  sold  to  any  firm  other  than  a  re¬ 
finer  for  consumption  by  that  firm  for 
purposes  other  than  refining. 

(10)  Notwithstanding  any  other  pro¬ 
visions  of  this  section,  any  firm  other 
than  a  refiner  shall  be  eligible  for  enti¬ 
tlement  issuances  on  the  same  basis  as 
a  refiner  under  paragraph  (dX9)  of 
this  section  with  respect  to  those  vol¬ 
umes  of  crude  oil  consumed  by  that 
firm  for  purposes  other  than  refining; 
provided  that,  this  subparagraph  (10) 
shall  not  apply  to  those  volumes  of 


(4)  On  or  about  the  tenth  day  pre¬ 
ceding  each  calendar  quarter,  the  ERA 
shall  fix  and  publish  the  prices  at 
which  entitlements  shall  be  sold  and 
purchased  for  each  month  during  the 
calendar  quarter.  The  entitlement 
price  shall  be  equal  to  the  differential 
between  the  projected  weighted  aver¬ 
age  cost  per  barrel  to  refiners  of  old 
oil,  and  such  projected  weighted  aver¬ 
age  costs  of  imported  crude  oil,  ANS 
crude  oil,  stripper  well  crude  oil  (as  de¬ 
fined  in  Part  212  of  this  chapter),  in¬ 
cremental  tertiary  crude  oil  (as  deter¬ 
mined  pursuant  to  §  212.78),  and  other 
domestic  crude  oils  the  first  sale  of 
which  is  exempt  from  the  provisions 
of  Part  212  of  this  chapter,  such  costs 
to  be  equivalent  to  the  projected  deliv¬ 
ered  costs  to  the  refinery. 

•  •  •  0  0 

(j)  Reporting  errors.  (1)  Refiners, 
first  purchasers  and  other  firms,  in¬ 
cluding  eligible  firms,  shall  correct  any 
errors  contained  in  reports  filed  pursu¬ 
ant  to  §211.66,  or  reports  filed  pursu¬ 
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that  have  not  purchased  their  re¬ 
quired  number  of  entitlements  under 
this  section. 

(1)  Reserved. 

(m)  Adjustments  to  crude  oil  and 
product  costs. 

•  •  •  •  • 

(2)  Resellers  and  retailers,  (i)  The 
sales  revenues  from  entitlements  sold 
pursuant  to  this  section  by  resellers  or 
retailers  of  refined  petroleum  products 
and  residual  fuel  oil  shall  be  subtract¬ 
ed  from  the  cost  of  the  product  in  in¬ 
ventory  for  which  the  entitlements 
were  issued,  so  as  to  reduce  the 
weighted  average  unit  cost  of  that 
product  in  inventory  computed  pursu¬ 
ant  to  §  212.92  of  this  chapter. 

(ii)  The  reseller’s  costs  and  expenses 
associated  with  sales  of  crude  oil  as  de¬ 
fined  in  $  212.182  of  this  chapter  in  a 
month  may  include  the  cost  of  entitle¬ 
ments  associated  with  the  crude  oil 
sold  in  the  month. 

•  •  •  •  • 

(n)  Savings  provision ;  deemed  old  oil 

purchased  prior  to  - >  1979  and 

sold  after - ■,  1979.  (1)  The  provi¬ 

sions  of  this  section  and  §§211.62  and 

211.66  as  in  effect  on  - ,  1979 

shall  govern  entitlement  purchase  and 
sale  requirements  which  arise  after 

- ,  1979  with  respect  to  refiners’ 

crude  oil  runs  to  stills  and  adjusted 
crude  oil  receipts  for  any  month  prior 
to - ,  1979. 


(2)  Any  firm  that  purchased  old  oil 

or  upper  tier  crude  oil  prior  to - — , 

1979  and  sells  such  crude  oil  after 

- ,  1979,  shall  be  deemed  a  first 

purchaser  as  to  such  crude  oil,  irre¬ 
spective  whether  the  firm  acquired 
the  crude  oil  in  a  first  sale  as  defined 
in  §212.72  of  this  chapter,  and  shall 
include  the  volumes  of  such  crude  oil 
in  its  adjusted  crude  oil  purchases  for 

the  month  of - .  In  addition,  any 

firm  which  receives  crude  oil  after 
- ,  1979,  pursuant  to  an  ex¬ 
change  or  matching  purchase  and  sale 
transaction  of  the  type  described  in 
paragraph  (g)(1)  of  this  section  as  in 

effect  prior  to - ,  1979,  in  which 

old  oil  or  upper  tier  ,  crude  oil  is  ex¬ 
changed  away  prior  to  - ,  1979, 

shall  be  deemed  a  first  purchaser  as  to 

such  crude  oil  received  after - , 

1979  and  shall  include  in  its  adjusted 
crude  oil  purchases  for  the  month  in 
which  such  crude  oil  is  received  the 
volumes  of  old  oil  or  upper  tier  crude 

oil  exchanged  away  prior  to  - , 

1979. 

§  212.131  [Amended) 

4.  Section  212.131  is  amended  by  de¬ 
leting  paragraph  (b)  and  by  redesig¬ 
nating  paragraph  (c)  as  paragraph  (b). 

§  212.185  [Amended] 

5.  Section  212.185  is  amended  by  de¬ 
leting  paragraph  (c). 
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